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“Most practicing lawyers 
look at the law as they look at 
the Bible. In some circum- 
stances they turn to it as a 
guide to be followed; in others, 
they use it to justify what has 
already been done; and in 
still others they ignore it.”— 


Thomas F. Broden, Jr., asso- : LAW JOURNAL 
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Anesthv.ic Death, Infection, 


Thrombosis and Disease 


By EDWARD G. HUDON 


The author tells how the courts 
treat ordinary, everyday accidents 
and injuries under the terms of an 
accident policy. Dealing with ac- 
cident insurance, this study is a 
sequel to an earlier article by Mr. 
Hudon, which was published in the 
March, 1958 issue of the Journal. 
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The author is an assistant librarian, 
Library of the United States Supreme 
Court. He is a member of the bars of 
Maine, the District of Columbia and 
the United States Supreme Court. 
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With every operation there is still 
an element of risk, slight though it 
may be. Unfavorable developments 
continue to occur even if they are 
rare. However rare are the unfavor- 
able developments and however slight 
is the risk, unexpected and unusual 
results are not thereby converted into 
accidents. W ere if otherwise and were 
recovery allowed, every death that 
takes place during preparations for, 
in the course of, or following, an 
operation could be stamped ““acci- 
dental,” no matter how skillfully 
the doctor’s work was performed 
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There has been a trend away from 


the distinction between “accidental 
means” and “‘accidental result.”” How- 
ever, Mr. Hudon points out, this 
trend has not caught up with cases 
that have arisen from anesthetic 
death, various forms of infection 
and disease, and treatment by com- 
petent medical and dental personnel 
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As these cases are read and reread, 
Mr. Hudon writes, one does not only 
wonder why it is that certain inci- 


dents are considered accidental by 


some courts and not by others, but 
also how much of an accident it is 
that so many of us live to old 
age—as all of us continue daily 
to perform acts that often appear so 
trivial and yet can be so deadly. 
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ene a corporation sells 
shell houses to, be constructed upon real 
estate owned by the purchaser and offers 
a time price on the houses to be secured by 
a first mortgage on the real estate, there is 
no loan of money involved in this type of 
transaction and the transaction is not a “real 
estate loan” within the snanming of the stat- 
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\ ONTANA—The board of trustees of 
school districts and the trustees of 
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cost of life insurance in excess of en ployee 
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Rats Bite Infant— 
Landlords’ Liability 


Failure to keep an apartment building 

free from vermin was a violation of a 

state statute and the proximate cause of 

the injuries sustained by an infant who dice 

was bitten by rats while in his bed. Golfing Liability— 
Michigan. Caddy Struck by Drive 


A golfer and a country club were liable 
for injuries to a caddy which were caused 
by a drive from a practice tee. The caddy 
did not assume the risk of being hit be- 
cause he had no knowledge that the 
hazard existed. Florida. 
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Summer Program Death— 
School District's Liability 


A school district that conducted a sum- 
mer recreation program which was open 
to the public was liable for the death of a 
minor patron. Such a program was a 
proprietary function, since it was not a part 
¥§ the school curriculum. Pennsylvania. 


Employee Passes Absolve Railroad 
from Liability 


Where an employee was 

wife injured as a result of the 

of the defendant’s train, the railroad 
absolved from liability for ordinary neg- 
ligence because of the assumption of risk 


provisions by passholders. Kentucky. 
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Service Station Fire— 
Failure to Provide Ventilation 


Failure to provide vent pipes for under 
ground gasoline storage tanks caused an 
oil company to be liable for damages 
caused by a fire. Gas fumes which col- 
lected under a shed while delivery was 
in process were ignited by a bystander 
South Carolina. 
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Summaries of Selected Decisions 
Recently Reported by CCH 
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Low-Clearance Bridge— 
Railroad's Liability 


A railroad was held liable for injuries 
sustained by a truck driver when the top 
of his truck failed to pass under a low- 
clearance bridge constructed by the rail- 
road. There was a duty to post warning 
signs of the clearance height. Fifth Cir 
cuit. 
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Manual of Classifications 
Is Part of Policy 


An insurer's manual of classifications, 
rules and rates on file with the Insurance 
Commissioner, which excluded certain 
risks from coverage, was held to be a 
part of the policy since there 
wrongful concealment by the 
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Hospitalization Insurance— 
‘Sickness’’ Defined 


An insurer was liable under a hospitali- 
zation policy even though the insured had 
cancer cells present in his colon several 
months before the policy was issued. Lia- 
bility ensued if “sickness itself” was con- 
tracted after the crucial date. Fifth Cir- 
cuit. 


Premium Accepted After Injury— 
Forfeiture Provision Not Waived 


Acceptance of a premium by the insurer’s 
agent after the accident had already oc 
curred did not reinstate the original policy 
or waive the forfeiture provision. The 
premiums were in default and only future 
coverage could be afforded. Alabama 
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icy for the inst ‘’s death, which was 
brought about when he was hit with burn- 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 


SURANCE REPORTS Fire, Then Explosion— 
“Caused by Fire’’ Defined 
C ; D Even though it was established that the 
oncussion Damages House— explosion destroyed the building, it was 
“Direct Loss’ by Lightning held that the fire which preceded the 
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Vandalism Covered 
by Burglary Policy 


Wanton destruction of property without 
apparent purpose was held to be loss 
which was “caused” or “occasioned by” 
burglary. An attempted burglary was 
committed upon the insured’s premises, 
but no property was carried away. 
Wisconsin. 
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Windstorm Damage— 
Proof of Causation 


Testimony by a homeowner that there 
was a lot of howling wind, this being the 
only such testimony on the subject, was 
not sufficient to prove that wind was the 
direct cause of loss. Evidence showed the 
house shifted and the foundation cracked. 
Wisconsin. 
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